MISSION STATEMENT: TO CREATE A HEALTHY, SAFE, DIVERSE, AND PROSPEROUS CITY
BY ENGAGING COMMUNITY MEMBERS TO DEVELOP AN ENRICHED QUALITY OF LIFE.
PLANNING COMMISSION MEETING AGENDA

CITY OF ONTARIO OREGON
ONTARID WEDNESDAY, OCTOBER 26, 2022, 6:00 PM, MT
—— Zoom Link
1) CALL TO ORDER
Commissioner Blu Fortner ____ Commissioner Mike Allen ___ Commissioner James Grissett ____
Commissioner John Hall __ Commissioner John Briedenbach __ Commissioner Max Twombly

Chairman Ralph Poole

City Council Ex-Officio
Economic Development Director

City Manager
Planning & Zoning Technician

2) PLEDGE OF ALLEGIANCE
3) MOTION TO ADOPT THE AGENDA

This Agenda was posted on October 13, 2022. Copies of the Agenda are available at the Community Development Center and on
the city's website at www.ontariooregon.org.

4) PUBLIC COMMENTS Citizens may address the Planning Commission; however, the Planning Commission may not be able to provide an immediate
answer or response. Out of respect to the Commissioners and others in attendance, please limit your comment to three minutes. Please state your
name and city of residence for the record.

5) PUBLIC HEARING
A) Action 2022-09-31A an Appeal to Hearings Officer decision on Planning Action 2022-07-27CUP Scott Matthews
6) HAND-OUTS/DISCUSSION ITEMS
7) COMMENTS FROM COMMISSIONERS
8) ADJOURN

The City of Ontario does not discriminate in providing access to its programs, services and activities on the basis of race, color, religion, ancestry, national origin, political affiliation, sex, age, marital status,
physical or mental disability, or any other inappropriate reason prohibited by law or policy of the state or federal government. Should a person need special accommodations or interpretation services, contact the
City at (41) 889-7684 at least ane working day prior to the need for services and every reasonable effort to accommodate the need will be made.


https://us02web.zoom.us/j/3884120458?pwd=ZkNPQjVqSUNYekJkcmNXWlQycVpqZz09
www.ontariooregon.org

AGENDA REPORT
PUBLIC HEARING

OHTARIO October 26, 2022
g BB
To: Planning Commission
FrROM: Dan Cummings, City Manager
SUBJECT: ACTION 2022-09-31A AN APPEAL TO HEARINGS OFFICER DECISION ON
PLANNING ACTION 2022-07-27CUP SCOTT MATTHEWS
DATE: October 13, 2022

PROPOSED MOTION:

1. 1 MOVE THE PLANNING COMMISSION AFFIRM THE DECISION OF THE HEARINGS
OFFICER BASED ON THE FINDINGS OF FACTS SET FORTH IN THE HEARING OFFICER'S
DECISION AS SUPPLEMENTED BY THE OCTOBER 13, 2022 STAFF REPORT.

2. | MOVE THE PLANNING COMMISSION (INSERT NEW MOTION)

SUMMARY:

On September 13, 2022 the Hearings Officer (Dan Cummings) denied a request by Scott
Matthews for a Conditional Use Permit for a Retail Marijuana Dispensary because, amongst
other matters, the proposal did not meet the requirements of (i) Ontario Municipal Code
(OMC) 10A-59-15(A)(3) (1000 feet buffer requirement for Retail Marijuana Dispensary from a
Public Facility zone), (ii) OMC 10A-59-15(A)(7) (500 feet buffer requirement for Retail
Marijuana Dispensary from a residential zone) and (iii) failure to provide sufficient information
to evaluate compliance with parking, setback, and landscaping requirements. The Applicant is
appealing that decision. See Attachment 2 (Appeal Application).

BACKGROUND:

In November of 2018, the citizens of Ontario voted to remove a previously enacted local ban on
marijuana uses within the city limits of Ontario. In anticipation that the ban may be lifted, the
City engaged in extensive community outreach to develop standards and criteria for marijuana
uses. This effort led to the adoption of Ordinance #2748-2018 on October 23, 2018, which,
upon removal of the local ban, allows for various marijuana facilities, within specified zones,
and subject to specified criteria, standards, and review procedures. As pertinent to this decision,
marijuana retail facilities are allowed as a conditional use in the I-2 Heavy Industrial Zone
provided standards and criteria established under OMC Title 10A-59 and other City Codes are
met including, without limitation, OMC 10A-59-15(A)(3) and OMC 10A-59-15(A)(7). OMC
10A-59-15(A)(3) requires a 1000-foot setback from a Public Facility zone and OMC 10A-59-
15(A)(7) requires a 500-foot setback from a residential zone (and is not met in the subject
application as discussed below). See Attachment 3 Marijuana Restricted Area Map.



Notwithstanding the buffer requirements of OMC 10A-59-15(A)(3) and OMC 10A-59-
15(A)(7), the Applicant submitted a Land Use Compatibility Statement (LUCS) for a marijuana
retail facility on the property located at 420 North Oregon Street on May 25, 2022. Pursuant to
the guidance in Scott Inc. v. City of Ontario, 503 P3d 502 (2021), the City refused to take action
on the LUCS until the Applicant submitted an application for a conditional use permit.

The Applicant then applied, under protest, for a Conditional Use Permit to establish a marijuana
retail facility on the subject property. See submitted application in Attachment 1. As explained
in the Applicant’s burden of proof statement, the Applicant contends that a conditional use
permit is not required because “the City agreed to approve a marijuana retailer facility on the
subject property when the then-existing moratorium/ban on dispensaries was lifted” pursuant to
an agreement between the Applicant and the City dated April 18, 2016. The Applicant did not
submit the referenced agreement as part of the application or provide any specific citations to
provisions within the agreement supporting the quoted assertion, but presumably is referring to
the following provision from the agreement:

Changes in Law. If there is a change in Oregon law or Ontario ordinances to permit
medical marijuana dispensaries or recreational marijuana businesses in the Ontario city limits,
this Settlement Agreement shall not preclude Scott, Inc. from operating such a business in
compliance with Oregon law and/or Ontario ordinances enacted hereafter.

In the appealed decision, the Hearings Officer found that neither this provision, nor any other
provision of the agreement, provides any entitlement for a Marijuana Retail facility. Rather, the
Hearings Officer found that this provision provides that the agreement (as opposed to
subsequently adopted land use regulations) “shall not preclude” the Applicant from operating a
Marijuana Retail facility provided such business complies with applicable law. In other words,
this provision simply provides that the Applicant can pursue any opportunities for a marijuana
business that might arise under future enactments and is not waiving any such rights by entering
into the agreement. The Hearings Officer found that neither this provision nor any other
provision of the agreement prohibits the City from adopting land use or time, place, and manner
restrictions that would preclude a marijuana business. Per the Hearings Officer’s decision, to
approve a retail marijuana facility on this subject property, the Applicant must comply with all
the regulations and requirements of applicable law, including, without limitation, approval of a
Conditional Use Permit (CUP) and compliance with all buffers related to Marijuana Retail
facilities under OMC Chapter 10A-59.

Furthermore, the Hearings Officer found that the agreement could not even provide the type of
entitlements alleged by the Applicant. First, the Applicant did not cite any authority for the
proposition that a city can grant a land use approval for a prohibited use based on the potential
for the use to become lawful in the future. Second, the Hearings Officer reasoned that the City
cannot pre-expletively waive future generally applicable land use regulations (outside of the
statutory development agreement process under ORS 94.504 to .528 and there is no record that
such a development agreement exists). Third, to the extent cities have any of the foregoing
authority, the Hearings Officer found that the agreement was not subject to any notice or
otherwise processed as a land use application requisite for granting a land use entitlement.

The Hearings Office found that the Applicant could not have a nonconforming marijuana retail
use as there was no point in time when such a use could have been lawfully established. Prior to
lifting the ban, marijuana retail uses within the City were illegal under state and/or local



law. Following, the repeal of the local ban, the only way to lawfully establish a marijuana retail
use is through the conditional use approval process. Applicant has never obtained such approval
and has only now applied for such a use. It must be further noted that per OMC 10A-05-35(2),
the discontinuance of a nonconforming use of land for six months out of any 12 consecutive
months or change of nonconforming use of land to some other kind of nonconforming use
constitutes abandonment and termination of the nonconforming use. To the extent the use could
ever have been lawfully established, City is not aware of the Applicant ever obtaining
appropriate licensures or paying applicable taxes that would otherwise be required if the use had
ever been in operation (and particularly not within the past year). See Hearing officer's full
decision included as part of the Appeal Application in Attachment 2.

CURRENT SITUATION:

SUBJECT APPEAL:

The Applicant’s Notice of Appeal cites the following reasons as to why the Hearings Officer’s
decision is in error:

1). The City of Ontario's decision fails to properly apply the applicable standards in the City's
zoning code, in particular the Applicant's prior nonconforming use of the subject property as a
nonconforming retail use. The decision improperly describes the proposed use as a "new
commercial use", when in fact the proposed use is similar in every respect to the use of the
property currently.

Findings: Staff does not find any error in the Hearings Officer’s decision with respect to non-
conforming uses, which was summarized above. The proposal is properly characterized as a
new marijuana retail use because no prior marijuana retail use has been approved or
established on the subject property. It must be further noted that marijuana retailers are a
distinct use from other retail or commercial uses as reflected in the use tables and special
standards set out in the City land use regulations. Thus, Staff does not agree that any prior
retail or commercial uses on the site, to the extent those uses were lawfully established and/or
not subject to abandonment, could serve as the basis for finding that a non-conforming use
exists for a marijuana retailer.

Staff further notes that Applicant’s appeal materials describe the proposal at an effort to “open
a new retail use on the subject property”. This statement further supports the Hearings
Officer’s finding that the no marijuana retail use has been established on the subject property
(and thus no establishment of a non-conforming use). It also implicates OMC 10A-05-35, which
requires that a non-conforming use may not altered or extended to another part of the
structure or site without approval for a conditional use for a non-conforming use exception,
which Applicant did not request as part of the subject application nor has Applicant separately
sought such approval.

2). The City's decision also violates the Applicant's right to an impartial decision maker, as the
"Hearings Officer" is also the City's Planning Director, who has openly fought the Applicant's
attempts to open another retail use on the subject property.



Findings: The Hearings Officer/Planning Director disagrees with the Applicant’s statement that
he "openly fought the Applicant" or is otherwise biased. As is required for such positions, the
Hearings Officer/Planning Director simply seeks to apply applicable land use regulations. The
Hearings Officer/Planning Director has no personal disagreement or malice against the
Applicant nor any predisposition towards the proposed use or property. In the Hearings
Officer’s/Planning Director’s experience, the parties have always been very professional and
friendly in all their communications with each other. Notably, there were no issued raised by
the Applicant when the Hearings Officer/Planning Director indicated the application would
initially be processed administratively by the Hearings Officer/Planning Director. In any event,
and to the extent of any bias, the Applicant has invoked its right for the Planning Commission
to review this matter, the Applicant will have an opportunity to challenge any individual
Commissioner for bias, and any remaining Commissioners will constitute an unbiased decision
body.

3). The City's decision breaches a prior agreement between the parties in which the Applicant
is contractually entitled to operate a cannabis dispensary on the subject property once the City
of Ontario's ban on recreational dispensaries was lifted.

Findings: Staff does not find any error in the Hearings Officer’s decision with respect to any
alleged contractual obligation. The Hearings Officer’s finding on this issue are summarized
above.

4). The ordinance applied to the subject property violates the contracts clause of both the
Oregon and federal constitutions in that the ordinance breaches the settlement agreement
between the Applicant and the City.

Findings: Staff does not find any error in the Hearings Officer’s decision. The Hearings Officer
determined that the document to which that Applicant is presumably referring does not
contain any prohibition on the subsequent adoption of land use regulations. Because there
was no breach of this instrument, there is no violation of state or federal constitutions.

5). The ordinance which the City seeks to apply against the subject property was improperly
adopted, and is therefore invalid. The "Hearings Officer" could not, and did not, objectively
consider the Applicant's objections to the ordinance because of the "Hearings Officer's"
obvious bias in favor of the ordinance and prejudice against the Applicant.

Findings: The Applicant’s submission alleged that various aspects of the ordinance adoption
process were irregular and/or unfair, but did not cite any authority as to how those allegations
invalidate an ordinance adopted several years ago that was not subject to any appeals. In
staff’s estimation, the cited actions are simply typical of legislative proceedings where
proposed code language gets revised and refined during the course of the

process. Furthermore, even if the allegations were meritorious, the Applicant did not cite any
authority as to why procedural issues from a prior un-appealed land use action are subject to
review as part of a subsequent conditional use review process. Staff again disputes the notion
of bias particularly in the context of adhering to an acknowledged land use ordinance. Staff
does not find any error in the Hearings Officer’s determination that the adopted land use



regulations are applicable to Applicant’s proposal.

ANALYSIS:

A. STRATEGIC PLAN None

B. FINANCIAL No financial costs at this time
C. TIMING The time and place for the Public Hearing on the appeal have been meet.
D. POLICY/LEGAL City Codes 10A, 10B and 10C.

ALTERNATIVES:

No alternative offered

RECOMMENDATION:

Staff recommends the planning commission weigh all the testimony, findings and facts
presented in writing and at the public hearing and base their decision on legal findings.

ATTACHMENTS:

1. Attachment 1 Scott Matthews CUP Application
2. Attachment 2 Scott Matthews Appeal Application
3. Attachment 3_TL_1100_RestrictedBuffers
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